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EDITORIAL NOTES. 


While Vice-President Garret A. Hobart has not been for a number 
of years an active member of the New Jersey Bar, yet the members of 
the Bar of this state will deeply regret the announcement made by the 
family physician that it will be impossible for him to recover his health 
so as to take up his residence at Washington again this coming Winter, 
or to think of another term of the Vice-Presidency. It is to be hoped 
that the remedies put forth for his recovery may be successful beyond 
present expectations, because he is one of the most able and genial Vice- 
Presidents whom the country has ever had. His intimate intercourse 
with the President and his sagacious advice on public questions will 
be greatly missed at Washington. The Vice-President, like the Chan- 
cellor of this state, is a victim of overwork, something to which all our 
‘active public men are addicted; something which to them seems to be 
a necessity, but for which there ought to be a studied and constant re- 
lief. All professional men, indeed, have the temptation set before them 
to forget the wants of the physical frame, and to allow severe mental 
strain to take up most of their wakeful hours. Good, everyday work 
is at all times exacting, but it is healthful if varied with the proper 
amount of outdoor recreation, so that there is a change from the mental 
to the physical and from the physical to the mental in due proportion. 
There are many professional men who have lived to a hale and hearty 
old age, some of whom have had constitutions not overstrong, which 
goes to prove that hard brain labor is not necessarily destructive of the 
physical or mental life. 





The discussion of the Dreyfus case has scarcely ceased, and is not 
likely to go wholly by the board until that great legal wrong has been 
righted. But, as might have been suspected, a review of that case has 
led to numerous articles upon the Maybrick case of England, which 
comes, in some ways, a little closer home to America. It is believed by 
many that there was a misjudgment in her case and that, if it cannot 
be opened again for thorough review, there ought at least to be a par- 
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tial revocation of the sentence, through the intervention of the English 
Home Secretary. We do not propose at this time to re-enter upon a 
discussion of the questions connected with her case, except to remark 
that the subject of appeals in criminal cases of England will certainly 
receive a fresh impetus from the result in the Mary Ansell case, in India. 
The following brief statement of the situation in that case may be well 
understood from the following taken from the Calcutta ‘““‘Weekly Notes,” 
of August 14: “The prisoner was found guilty of murdering her sis- 
ter by sending her a poisoned cake by post and she has suffered the ex- 
treme penalty of the law. In England, a sentence passed by a Criminal 
court is final and can only be interfered with by the Queen acting upon 
the advice of the Home Secretary. If this official is petitioned, and if, 
after going through the papers, he is satisfied that an injustice has been 
done or that the Royal prerogative of clemency should be exercised, he 
advises her Majesty accordingly; but the Queen never acts of her own 
motion or upon her own responsibility in these matters. In Mary An- 
sell’s case it was proved that the prisoner’s motive in poisoning her 
lunatic sister was to obtain a paltry insurance that had been effected 
upon her life, and the evidence as to the administering of the poison 
was conclusive. But, on the other hand, it was shown that both her 
father’s and her mother’s sides of the family were tainted with hered- 
itary insanity; that several of her sisters and brothers had been confined 
in lunatic asylums, and that she herself was strange in her habits and 
speech. A numerously-signed petition, including the signatures of 100 
members of Parliament, was presented to the Home Secretary asking 
for a reprieve, and this was accompanied by the written opinion of Dr: 
Forbes Winslow, one of the most eminent authorities on iunacy, saying 
that Mary Ansell was hopelessly insane. 3ut Sir M. White Ridley 
refused to interfere. It is, indeed, a very debatable question, whether 
a person who had plotted and carried out such a crime could be said not 
to have fully understood the effect of her act. It is matter of common ex- 
perience and admitted by all medical experts that insane persons and 
those of weak intellect are capable of infinite cunning. We are not; 
however, concerned here with the academic question of the criminal 
responsibility of the insane but as to how far the machinery in force in 
England for the administration of criminal justice in such cases is as it 
should be. We know that judges and juries are liable to error, and 
this principle is admitted in England by the very fact that the Home 
Secretary may interfere or advise the Queen to do so if he thinks it desir- 
cable. This being granted, it follows as a natural sequence that he 
should be assisted in his deliberation by hearing all that is to be said 
pro and con in open court, and that he should give the reasons for his 
finding openly before the public. It is the incongruity of his practice 
of considering the facts and circumstances privately and in his official 
capacity that is now being so hotly criticised by the public in England, 
and it appears as if the question of establishing courts of criminal appeal, 
as the outcome of the agitation, would be a mere matter of time.” 






















































UNSETTLED POINTS IN NEW JERSEY LAW. 323 


Of course the Calcutta “Weekly Notes” is right. So long as judges 
and juries err—and where do they not?—so long will justice demand a 
carefulreview in criminal cases by the higher courts,and,as to some of the 
points at least, by the highest courts in the land. It is said in America 
that there is too much appeal from the judgments of inferior courts to a 
review by the superior ones, but, however this may be true in civil 
causes it can hardly be true as to the criminal offense of murder. It is 
anomalous that in England there cannot be such a review, and it is 
equally anomalous that the Sovereign herself cannot intervene to save 
a condemned prisoner from execution or from life imprisonment, not- 
withstanding new light upon the subject may convince her that there is 
grave doubt about the guilt of the defendant. The Home Secretary 
appears to have more power in this direction than the Sovereign herself, 
, and while this is one of the customs which have come down through 
? several centuries, it ought to: be one more honored in the breach than 
in the observance. 








The other question connected with the Mary Ansell case is one 
which must also soon come to the front in American jurisprudence. © It 
is as to how criminals shall be treated, who escape the gallows by means 








| of a plea of insanity. If they be restored to reason, shall they be al- 
lowed again to go at large? It strikes us that if it were the law that, where 
; ever in case of murder the plea of insanity is put in, the state, if satisfied, 
y could accept it, but then there should be a trial and a verdict of a jury 
; as to whether or not the killing has been proved, or if the state be not 
y satisfied to accept it that a jury pronounce on both issues; and then if 
; the criminal should in no wise be pardoned after reason returns, ‘there 
c would not be so many pleas of insanity employed as now. At the 
t same time, however, the door must not be shut toward a proper judicial 
3 review of the case. » We fail to see why there should be any cause in- 
volving crime which might not be reopened in case of newly discovered 
7 evidence, or for other grave reason satisfactory to the highest iaw officer 
1 of the state, or to the executive, and this is quite distinct from giving 
a the executive complete power to pardon at will. 
t 
d g 
e UNSETTLED POINTS IN NEW JERSEY LAW. 
c 1, THE POWER OF THE COURT TO DIRECT A VERDICT. IN A CRIMINAL CAUSE. 
. The direction of a verdict either way in a criminal cause has not 
7 been approved of in this state. The Supreme court has directly ruled 
“ that error will not lie upon the mere refusal of the judge to instruct the 
: jury to acquit. Bindernagle v. State,-31 Vroom 307. Stich exception 


and assignment of error, says Justice Lippincott, “has no place in the 
criminal practice in this state.” I: do not understand the learned 
Judge to be speaking of the mere form of the exception or the assign- 
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ment. Chief Justice Beasley has expressed more than once his disap- 
proval of such directions, though they have been made in the Oyer and 
Terminer by eminent judges. The form of the direction, when the 
facts are undisputed and the guilt of the prisoner is “indubious” within 
the sense of that term as applied to civil proceedings (lurniture Co. y. 
Board of Education, 29 Vroom 646) is put in the language to be found 
in the exception in Brooks v. State, 43 Atl. Rep. 7o1, that “the jury 
would be justified” in finding the defendant guilty as charged. A plain 
direction to convict has never, I think, been given. Upon what this 
distinction in civil and criminal proceedings is rested is not clear. Cer- 
tainly not upon any inherent power of the jury greater over the issue 
in the one case than in the other, but probably in their former freedom 
from attaint if they should disregard the instruction of the judge. Vide 
Roesel v. State, 32 Vroom 216. © But there has been no thorough discus- 
sion of this question in the Court of Errors, and the power of the court 
to give binding instructions to acquit is recognized in many states. —In- 
dependent of other considerati »ns, these two exist which pull in opposite 
directions: First, it seems anifestly absurd that the judge may tell 
the jury that the law of the land requires them to give a verdict of acquit- 
tal, yet they are at liberty to find a general verdict of guilty, which the 
Court of Errors will, set aside fifty times if necessary; second, if the 
court may give binding instructions to convict, it would seem under 
thecorelated duty to give binding instructions to convict. A full discussion 
of this question, minus New Jersey authorities, is to be found in 1 Bish- 
op’s New Crim. Procedure, par. 982, et seq., and after reading that, with 
Roesel v. State as a side light, the unsettled condition of our law on the 
principle of out and out instructions will be admitted. 


2. THE EXTENT OF THE LAW OF PRIVILEGE. 


The second section of the Practice Act provides: “Attorneys at 
law shall, for any debt, demand or damages, be liable to be sued before 
any of the courts of this state in like manner, and by the same process 
and form of action as other persons not being attorneys are liable to be 
sued, any plea of privilege or exemption to the contrary, notwithstand- 


ing.” 

The privilege abolished, as to attorneys by this section, was one 
equally enjoyed by the judges, and in a less degree by the subordinate 
officers of the courts at Westminster. 1 Arch. Prac. 7. Privilege 
is of two sorts, privilege of court, to sue or to be sued in no other court 
than the one in which the privileged person presides or attends; and 
privilege of process, that is, to proceed by attachment, or to be pro- 
ceeded against by bill of privilege, instead of by original. 

How very confined is the operation of the statute over the common 
law in this respect, must be apparent. 

As touching judges, and perhaps inferior officers, privilege is not 
impaired; and as to all privilege of parties plaintiff, the statute does not 
speak. 
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As to judges and officers, they enjoyed the privilege of court, and 
this privilege is recognized as existing in this state, at least as to judges, 
but because it is necessary that the court wherein the judges claim priv- 
ilege should have jurisdiction over the suit, it was also held that federal 
judges have no privilege of court in an action cognizable only in a state 
court. Gratz v. Wilson, 6 N. J. L. 511. A satisfactory twist was 
given to the rule by Justice Kirkpatrick, who states it thus: “This 
[privilege], it has been shown, will not be allowed unless the plaintiff 
can have a remedy equally efficacious in the court to which the defen- 
dant belongs.” <A natural extension of this principle would be, that if 
statutes cheapen the procedure, as to costs, if suit is brought in cer- 
tain courts, the plaintiff will be at liberty to sue there. But the Eng- 
lish courts would not yield that much. Lewis v. Hance, 11 Q. B. 921, 
and other cases cited in 1 Arch. Prac. by Chitty (1866), p. 80, note (m). 

As to clerks and inferior officers, they had privilege of court, but 
the clerks of the Common Pleas did not have privilege of process. Ba- 
ker v. Swiden, Ld. Raym. 399; and the officers of the K. B. could only 
claim the latter privilege when their duties required their actual at- 
tendance. Windmill v. Cutting, Str. 191; Read v. Chambers, Fortesc. 
342. I do not know that officials of equal rank in this state have ever 
put their privileges to the test. | Doubtless they would be excused by 
the trial court in any case where their actual attendance was required in 
the court to which they are attached, but this, of course, is aside from 
what they may claim of right. 

This discussion might seem of littlke moment so far as regards par- 
ties defendant since the infrequency of proceedings to hold to bail, and 
the mildness of the command of a writ of summons, but it is curious, 
that the authorities are quite agreed that if privilege exists, a summons, 
equally with a capias, is a violation of that privilege, as having the effect 
of interrupting and inconveniencing the public service by an enforced 
attendance, at some stages of the suit, upon another tribunal. — Lyell v. 
Goodwin, 4 McLean (C. C.) 29, and cases there cited. 

At least as to judges who cannot act by deputy, privilege would 
seem to subsist, perhaps with the qualifications deducible from Gratz 
v. Wilson, ; 

Such actions must be by bill, In re Livingston, 8 John. 350; for 
our statute providing that summons shall be the first process where bail 
is not demandable, had been in force many years when Anonymous, 
Spencer 494, was decided. 

I have not adverted to the privilege of attorneys plaintiff. |The 
English courts maintained such privilege after 2 Will. IV., c. 39, had 
expressly abolished attachment of privilege. Dyer v. Levy, 4 Dowl. 
630; Wright v. Skinner, 1 Meas. & Well. 144; Cutts v. Surridge, 16 L. 
J.2Q. B. Indeed, even after later statutes had empowered the court 
to change the venue. Cutts v. Surridge, supra. In fact, section 2 
of our Practice Act is a copy (added in the Revision of 1874) of a sec- 
tion in the Justices Court Act of very early origin; Paterson’s Laws, 
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357, which, in turn, was undoubtedly inspired by similar provisions in 
the English court of requests acts. Such acts were held in no way to 
affect privilege of attorneys plaintiff. Dyer v. Levy, supra. 

The privilege of attorneys and others, as plaintiff, does not exist, 
I think, not because of any legislation, but because it was not suited to 
our circumstances, and therefore, never a part of our common law. By 
the English law, attorneys in local actions, whether plaintiff or defendant, 
were privileged to lay and retain the venue in Middlesex, within the 
body of which county the superior courts sat. An attempt to adopt 
that practice to proceedings in our state courts was attempted in New 
York in 1822 in the interest of the great and ever famous Aaron Burr, 
but the court knew no such custom. King v. Burr, 20 John. 274. 
Attorneys, when plaintiff, had also the privilege of bringing their ad- 
versaries into the court of which they were officers. This is still less 
applicable to our conditions. The English attorney was not permitted 
to practice in all the superior courts on one license, and was not an- 
ciently permitted to roam out of the one to which he was attached, but 
the Governor’s license with us admits attorneys to practice in all courts, 
of whatever grade, so that he could not be said to be withdrawing him- 
self from his chosen sphere of action by being compelled to sue in any 
particular forum. However, for settlement of the point, several years 
ago I consulted Mr. Lee, the late clerk of the Supreme court, whose 
familiarity with the ancient records is well known, and he was not able 
to find any instance of an attachment of privilege being sued out, al- 
though the privilege of parties defendant was, from the first, established, 
a case being shown me where Alexander, who claimed to be, and was 
generally accorded the rank of a peer under the title of Earl of Sterling, 
was proceeded against in correct forum by writ of privilege. 

The privilege of counsellors is in no way affected by the statute, and 
undoubtedly remains. The ancient rule of the K. B., adopted in 1654, 
and made a rule of our Supreme court (Coxe, VII.) barring attorneys 
from claiming privilege who had not practiced for one year, was held not 
to take away privilege if the person had practiced, either as attorney or 
counsellor, within the year. Ogden ads. Hughes, 2 South. 825. So 
far as this case holds that a statute or rule applying to attorneys in no 
way affects counsellors, it is unobjectionable; but the inference that may 
be made, that if an attorney practices as a counsellor, he may have the 
privilege of an attorney, is certainly misleading. The privilege of a 
counsellor is not that of an attorney, but rather of a witness, being privi- 
leged from arrest while going to, remaining at, and returning from, the 
court. Luntly v. Nathaniel, 2 Dowl. Pr. Cas. 51. Sewell on Sheriffs, 
139, (Law Library, Vol. 46, p. 117). Perhaps the privilege is even 
less. Newton v. Constable, 2 Q. B. 157. 

Trenton, October, 1899. C. S. BIDDLE. 


{To be continued. | 
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JOHNSON v. BOROUGH OF BELMAR. 


(N. J. Court of Chancery, Aug. 31, 1899.) 


Boards of health—Authority—Public 
water supply.—1. Under Act 1888, chap. 
56 (2 Gen. St., p. 1642), giving boards 
of health the right to regulate plumb- 
ing of buildings and to require plans 
to be submitted for their approval, 
where a plan submitted to the board 
has been approved, either as submitted 
or with alterations, the owner, if he 
proceeds with the work, must conform 
to the plans as approved. 2. Under 
Act 1888, chap. 56 (2 Gen. St., p. 1642), 
giving boards of health the right to 
regulate plumbing of buildings, and to 
require plans to be submitted for their 
approval, where the borough supplies 
the water for the public, a board of 
health has no authority to control di- 
rectly the turning on of the water for 
permanent use by private consumer, or 


to cut it off when once so turned on. 
3. Though the control of the public wa- 
ter supply, and the sole right to turn 
it on and cut it off, is in the borough 
council, it has no right to cut off the 
water supply from a private consumer 
on account of his failure to comply 
with the ordinances of the board of 
health respecting plumbing, in the ab- 
sence of any regulation authorizing the 
cutting off the supply as a penalty for 
such violation. 4. Where the issue in 
a suit to restrain a city from cutting off 
the water supply of plaintiff is one of 
law as to the rights of the parties, and 
is fully presented on the preliminary 
application, and no sufficient reason ap- 
pears for delaying decision on ‘the 
question until final hearing, a prelim- 
inary injunction will be granted. 





Application for preliminary injunction by Robert S. Johnson against 
the borough of Belmar. 

Mr. A. S. Patterson for complainant. 

Mr. Halsted H. Wainwright for defendant. 

PER CURIAM: | The board of health of the borough, under the 
act of February 22, 1888, c. 56 (2 Gen. St., p. 1642), have the right to 
regulate the plumbing of buildings, and to require plans to be submitted 
for their inspection and approval. Where a plan has been submitted 
by an owner to the board, and the plan so submitted has been approved, 
either as submitted or with alterations, the owner, if he proceeds with 
the work, must conform to the plans as approved. If the owner desire 
to question either the failure to approve his plans or the conditions as 
unreasonable, he must do so by an appeal to the courts before proceeding 
with the work. Otherwise, he is bound in justice, as well as by the 
ordinance of the board of health, to follow the plans as approved. Mor- 
ford v. Board (Sup. Ct., 1898) 61 N. J. Law 386, 390, 39 Atl. 706, citing 
Health Department v. Lalor, 38 Hun. 542. The answer does not set 
up that the owner’s plans were not approved, or that he is not following 
the plans which were approved originally, but claims the right to cut off 
the water supply solely because of the failure of the owner to comply with 
the ordinances of the board of health in relation to open plumbing. For 
violation of the ordinances of the board of health, the owner is by the 
statute made subject to penalties on prosecution of the board of health; 
but the board of health have no authoritv, under the statute, cither to 
control directly the turning on the water for permanent use, or to cut off 
the water when once so turned on, by reason of violation o ftheir ordin— 
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ances. Such control would subject the owner to an additional penalty. 

The control of the public water supply, and the sole right to turn 
it on and to cut it off, is in the borough council; and in the absence of 
any regulation by the borough council itself that water shall not be turn- 
ed on until a certificate from the board of health has been obtained that 
the plumbing conforms to their ordinances or plans, or that it shall be 
cut off after it has been turned on by reason of failure to comply with 
the ordinances of the board of health, the borough council has no right 
to cut off the water supply from an owner by reason of this failure. Its 
right to cut off the water must depend upon its own reasonable regula- 
tions in this respect. Morford v. Board, supra; Dayton v. Quigley 
(Runyon, C., 1878), 29 N. J. Eq. 77; Coe v. Railway Co. (1879), 30 
N. J. Eq. 440; Red Star Line S. S. Co. v. Mayor, etc., of Jersey. City 
(Sup. Co., 1883), 45 N. J. Law, 246, 250. 

Complainant’s conduct in originally interfering by force with the 
supply, as shown by defendant’s affidavits, might be ground for refus- 
ing a preliminary injunction, if this forcible connection of the water sup- 
ply still continued at the filing of the bill; but the defendant having now 
resumed control of the supply, and complainant having now applied to 
the court for a declaration as to his rights while the water is cut off, the 
existing rights of complainant should be determined without being preju- 
diced by his former forcible action. Complainant, as a taxpayer and 
owner of lands in the borough, is entitled to the common benefit of the 
water supply, for which he, in common with other owners, is taxed, un- 
less the defendant, who has the control of the supply, shows good cause 
for depriving him of this common right.. In the absence of any regula- 
tion by defendant authorizing the cutting off the supply, as a penalty for 
violating the ordinances of the board of heath relating to the open 
plumbing, and in the absence of any claim that the work as constructed 
is a nuisance, the complainant is entitled to the use of the water. The 
only effective method of protecting a right of this character (that of the 
reasonable enjoyment and comfort of a home for himself or tenants 
whom he may desire to obtain) is by the equitable relief of injunction 
(Hart v. Leonard, 42 N. J. Eq. 416, 420, 7 Atl. 865); and where the issue 
appears to be one of law, as to the rights of the parties, which is fully 
presented on the preliminary application, and no sufficient reason ap- 
pears for delaying decision on the question until final hearing, a prelim- 
inary injunction may be granted; (Dayton v. Quigley, supra; Coe v. 
Railway Co., supra). An injunction pending the hearing will therefore 
be granted as to the unoccupied house, upon condition that complainant 
pay or tender the water rent. No costs will be allowed on the appli- 
cation. 





JOSEPH WILLIAMSON ». C. EUGENE MAC CHESNEY 
(Passaic Circuit Court, October, 1899.) 
Contract for instruction—Nonsuit. 
Mr. Z. M. Ward and Mr. E. G. Stalter for plaintiff. 
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Mr. William B. Gourley and Mr. Wayne Dumont for defendant. 

The case tried before a jury and was an action for breach of contract. 
Plaintiff claimed that Mr. MacChesney, the manager of a business col- 
lege at Paterson, took the son of plaintiff as a pupil and that he was 
obliged to furnish the son, under contract, express or implied, satisfac- 
tory tuition. He had promised to give the boy a good education and 
make a bookkeeper of him, but had failed to fulfill his agreement. The 
testimony being taken— 

DIXON, J., ordered a nonsuit because there was no ground for 
action. He stated that a man might just as well sue his physician be- 
cause a child he was treating should die. The contract between the 
two was to give the boy instruction; it would have been an impossinility 
to compel him to learn. 





MYGATT v. COE. 
(N. J. Supreme Court, Sept. 7, 1899.) 


Service of summons.—Section 49 of — that the dwelling house or usual place 


our practice act provides that the ser- of abode of a defendant, within the 
vice of summons upon a defendant meaning of the statutg, is the place 
shall be made either upon him in per- where he is actually living at the time 


son or by leaving it at his dwelling when the service is made. 
house or usual place of abode. Held, 


Action by Sarah M. Mygatt and others against Edward Prince Coe 
and others. Rule to show cause why service of summons should not be 
set aside. Rule made absolute. 

Argued February term, 1899, before Depue, Van Syckel, and Gum- 
mere, J]. 

Mr. Willard P. Voorhees for plaintiffs. 

Messrs. McGee, Bedle & Bedle for defendants. 

GUMMERE, J.: This is an application to set aside the service 
of a summons upon the defendant Edward Prime Coe, as not having 
been made in conformity to the provision of the statute regulating the 
subject. Section 49 of our practice act provides that a copy of the 
writ “shall be served upon the defendant in person, or left at his dwelling 
house or usual place of abode.*’ The service in the present case was 
made by exhibiting the writ, and delivering a copy thereof, on Novem- 
ber 28, 1898, to one Smullen, who was an employe of the defendant. 
The question in dispute is whether the place of delivery was at the dwell- 
ing house or usual place of abode of the defendant. The testimony 
taken on this rule shows that the defendant, for a period of several years 
prior to 1896, resided at the town of Englewood, in this state; that dur- 
ing that year, having rented his house, he removed to the home of his 
stepmother, in the adjoining borough of Englewood Cliffs, and continued 
to reside there until October 1, 1898; that on the latter date he removed, 
with his family, to the city of New York, and took up his abode in an 
apartment house in that city, where he has remained until the present 











330 THE NEW JERSEY LAW JOURNAL. 


time; that when he removed to New York he left his horses at Engle- 
wood Cliffs, at the stables upon his stepmother’s premises, in charge of 
Smullen, who was also left in charge of the house, it being unoccupied 
after the defendant’s departure; that the house was still unoccupied at 
the time of the service of the writ; and that the service was made upon 
Smullen while he was upon the premises. 

It is argued, on behalf of the plaintiffs, that there is nothing in the 
testimony which justifies the conclusien that the defendant, by removing 
to New York with his family, intended to abandon, or did in fact aban- 
don, his residence at Englewood, and that, this being so, a service at 
that residence was valid, even if the house itself was closed. But, as- 
suming the fact to be as argued, we think that the contention based 
upon it cannot be supported. The statute does not direct service to be 
made at the “residence” of the defendant, but at his “dwelling house 
or usual place of abode,” which is a much more restricted term. As was 
said in Stout v. Leonard, 37 N. J. Law 492, many persons have several 
residences, which they permanently maintain, occupying one at one pe- 
riod of the year and another at another period. | Where such condi- 
tions exist, a summons must be served at the dwelling house in which 
the defendant is living at the time when the service is made. In the pres- 
ent case, whether the defendant Coe did or did not retain his residence 
in New Jersey, notwithstanding his removal with his family to New 
York, it is quite apparent that his dwelling house or usual place of abode, 
at the time of the service of the summons, was not the unoccupied resi- 
dence of his stepmother at Englewood, from which he had removed 
two months previously, but the apartment house in New York, where 
he was at that time living with his family. The rule to show cause 
should be made absolute, and the service of the summons set aside. 





STATE (PARKER, PROSECUTOR) ». MERCANTILE SAFE-DEPOSIT CO. 
(N. J. Supreme Court, Sept. 6, 1899.) 


Justice of peace—Judgment—Certio- void. 2. The legality of a judgment 
rari—Appeal.—r1. A justice of the peace entered by a justice at a_ time 
cannot adjourn a cause after its trial to which a cause was adjourned, 
has begun, and all of the plaintiff's against defendant’s objection, after 
witnesses have been examined and plaintiff had rested his case, may be 
plaintiff has rested, if objection is reviewed by appeal to the Court of 
made; and, if he does, all subsequent Common Pleas, or in certiorari in the 
proceedings are coram non judice and Supreme court. 


Certiorari to justice of the peace. 

Action by the Mercantile Safe-Deposit Company against James 
Parker. From a judgment in favor of plaintiff, defendant prosecuted 
a writ of certiorari to review the legality of the judgment. Judgment 
for prosecutor. 

Argued February term, 1899, before Depue, Van Syckel, and Gum- 
mere, JJ. 











JERSEY CITY MILLING CO. V. BLACKWELL. 





























Mr. James Parker in pro. per. 

GUMMERE, J.: This writ brings up for review a judgment ren- 
dered against the prosecutor in a court for the trial of small causes held 
before a justice of the peace of Middlesex county. The judgment is 
clearly invalid. The return made by the justice shows that after the 
trial of the cause had been begun before him, and all the witnesses pro- 
duced upon the part of the plaintiff had been examined, and the plain- 
tiff’s case rested, and a motion to nonsuit had been. made by the prose- 
cutors and refused, an application was made by the plaintiff for an ad- 
journment; that this application was granted, and an adjournment 
made; and that such adjournment was against the protest of the prose- 
cutor. The return further shows that upon the adjourned day, and 
in the absence of the prosecutor, the justice resumed the trial of the cause, 
and at its conclusion gave judgment for the plaintiff. Ever since the 
decision of the cases of Andrews v. Wright, 2 N. J. Law 280, and 
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Stretch v. Forsyth, 3 N. J. Law 713, it has been entirely settled that a 
justice of the peace cannot adjourn a cause after its trial has begun 
and witnesses have been examined upon the merits. If he does so, 

he loses jurisdiction of the case, and a judgment subsequently rendered 


by him is coram non judice and void. The legality of a judgment so 
rendered against a defendant may be contested by him either by an ap- 
| peal to the Court of Common Pleas, or in this court on certiorari, as 
he may elect. Ritter v. Kunkle, 39 N. J. Law 259; Drake v. Berry, 
42 N. J. Law 60; Hillman v. Stanger, 49 N. J. Law 191, 6 Atl. 434: 
Illingworth v. Rich, 58 N. J. Law 507, 34 Atl. 757; Watson v. City of 
. Plainfield, 60 N. J. Law 262, 37 Atl. 615. The judgment will be set 


aside, with costs to the prosecutor, 








JERSEY CITY MILLING CO. v. BLACKWELL. 
(N. J. Court of Chancery, Aug. 31, 1899.) 


Injunction—Legal remedy—Validity gage, executed prior to the attachment, 





of chattel mortgage.—Equity will not 
entertain a bill by a creditor of a mort- 
gagor, where he has acquired the legal 
title to the mortgaged chattels of his 
debtor by a sale thereof under an at- 
tachment, to enjoin a_ sale by the 
mortgagee on foreclosure of his mort- 


but claimed by the creditor to be in- 
valid on the ground that it does not 
state the consideration therefor, and for 
the determination of its validity, as the 
parties have an adequate remedy at 
law, by replevin. 


sill by the New Jersey Milling Company against Jonathan H. 
Blackwell and others to determine the validity of a chattel mortgage. 


Bill dismissed. 


Mr. Freeman Woodbridge for complainant. 


Mr. Weigel for defendants. 


EMERY, V.C.: Complainant, as a creditor of one De Vita, a non- 
resident, issued an attachment, upon which certain buildings owned by 


him, and located on another person’s lands, were attached. The de- 
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fendants Dolton & Co. hold a chattel mortgage on the buildings, which 
was filed before the issuing of the writ, but the validity of which it at- 
tacked by reason of the insufficiency of the affidavit to the chattel mort- 
gage. It is claimed that the affidavit fails to state the consideration of 
the mortgage, as required by the chattel mortgage act (Gen. St., p. 
2113, sec. 5). Before the filing of the bill the auditor in attachment 
had sold the goods in question to complainant at public sale, under the 
statute for $50, which sale has been confirmed; and, as stated by com- 
plainant’s counsel, a deed for the property has since been delivered by 
the auditor to the complainant. The property sold was inventoried at 
$235. The mortgagees are in actual possession of the property, and 
have advertised its sale under their mortgage, the sale being stayed pend- 
ing this application for injunction. 

The complainant, by the sale and deed, has now the legal title to the 
property, and no longer stands merely upon its rights, as a creditor, to 
the assistance of a court of equity to enforce its lien. The preliminary 
question is whether, as such purchaser and holder of the legal title, he is 
entitled to an injunction, in order to settle in this court the invalidity of 
the chattel mortgage under the statute. This invalidity, by reason of 
defective affidavit, is one which avoids the mortgage in courts at law 
as well as of equity; and complainant’s right to bring the decision of the 
question into this court, rather than in a court of law, and trial by jury, 
must be based on the insufficiency of the remedy at law. Such insuf- 
ficiency of legal remedy exists where a creditor has a lien upon the 
mortgaged property and the removal of the invalid lien is necessary 
in order that he may realize his debt by a sale clear of the alleged lien; 
and the jurisdiction of a court of equity to decree the statutory invalidity 
of a chattel mortgage on a bill of a creditor holding a lien, or one who 
represents such creditors and stands in their rights, seems to be settled. 
In Currie v. Knight (Van Fleet, V. C.; 1881) 34 N. J. Eq. 485, 487, 
complainant held a lien as the creditor of an insolvent estate. In Hop- 
per v. Lovejoy (Err. and App., 1891), 47 N. J. Eq. 573, 21 Atl. 298, com- 
plainant was a receiver of an insolvent corporation, who was held to rep- 
resent the creditors, and in this capacity entitled to avoid the lien (Ste- 
vens, V. C.; page 577, 47 N. J. Eq., and page 298, 21 Atl.); and Court 
of Errors and Appeals decided the question of the validity of the mort- 
gage on the same basis (Dixon, J.; page 578, 47 N. J. Eq., and page 
298, 21 Atl.). In Button Co. v. Spielmann (Van Fleet, V. C.; 1892), 
50 N. J. Eq. 120, 24 Atl. 571, the rights of the receiver to attack the in- 
valid mortgage in equity was expressly bas<d on the lien of a creditor on 
the property, resulting from the adjudication of insolvency, and the re- 
ceiver’s rights as representing creditors who had such lien. Page 127, 
50 N. J. Eq., and page 574, 24 Atl. It was not at all based on the re- 
reiver’s title to the property, as succeeding to the rights of the insolvent 
mortgagor. This opinion was adopted on appeal. (1893) 50 N. J. Eq. 
796, 27 Atl 1033. In Roe v. Meding (Err. & App., 1895), 53 N. J. 
Eq. 350, 33 Atl. 394, on a like bill by the receiver of an insolvent corpo- 
ration the chattel mortgage was held void because of failure to record 
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immediately, as required by statute, but only as against those creditors, 
represented by the receiver, whose debts were incurred prior to the re- 
cording. Page 369, 53 N. J. Eq., and page 395, 33 Atl. These cases 
show that up to the present time all equitable jurisdiction to set aside 
chattel mortgages for a failure to comply with the statutory provisions 
which avoid them at law as well as in equity has been based ultimately 
on the equitable jurisdiction to assist in the enforcement of a legal lien. 
There is a class of cases in New Jersey where a court of equity, on the 
application of a purchaser of lands under judgment, has entertained ju- 
risdiction to set aside a prior conveyance as fraudulent against the cred- 
itor, under whom the purchaser claims, but this is based on the jurisdic- 
tion against frauds. Smith v. Espy (Williamson, Ch., 1852), 9 N. J. 
Eq. 160, 166. This jurisdiction in equity to set aside fraudulent deeds 
existed before the statute of frauds, which made such deeds void at law 
as well as in equity. Phelps v. Morrison, 25 N. J. Eq. 538, 544. Com- 
plainant’s counsel has referred me to no case in our courts where the 
jurisdiction of a court of equity has been exercised merely to try the 
validity of a chattel mortgage invalid at law as well as in equity, under 
the registry laws, on the application of the holder of the legal title to the 
mortgaged property. Nor have I been referred to any case in which 
complainant, having the legal title to the lands, has been held entitled 
to file a bill in equity for the sole purpose of setting aside either a deed 
or mortgage claimed to be void against him under the recording acts. 
Such jurisdiction in reference to lands, where exercised in equity, is 
based solely on the statutory right to file a bill to quiet title, and, if en- 
tertained on any theory of general equity jurisdiction in such cases, 
would manifestly draw into this court, and away from trial at law and 
by jury, the settlement of many questions of purely legal title. I am 
not disposed to extend the jurisdiction to cases of the present character, 
where the insufficiency of the ordinary legal remedy does not ap- 
pear. In this case complainant may, by action of replevin 
or tort, have a full remedy, either by recovery of the property 
or in damages. The value of the property is not large, the mortgagees 
are not alleged to be irresponsible, and it is a case where the property 
appears to be valuable, not for the possession of the owner, but solely for 
the purpose of realizing thereon by sale. It is a case where, in my 
judgment, the complainants should be remitted to their legal remedy; 
and the application is denied, but without costs. 





STATE (HANKINS, PROSECUTOR) v. COX & SONS Co. 
(N. J. Supreme Court, Sept. 6, 1899.) 


Maritime liens—Jurisdiction—A enforcement of a lien given for its se- 
‘contract for repairs to a vessel, made  curit:’ by a state statute cannot be in- 
at her home port, is maritime in its stituted before state tribunals. 
nature, and proceedings in rem for the 


Certiorari to Court of Common Pleas, Cumberland county. 
Certiorari by the state, on the prosecution of Nathaniel M. Hankins, 
against the Cox & Sons Company and others. Reversed. 
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Argued February term, 1899, before Depue, Van Syckel, and Gum- 
mere, JJ. 

Mr. Louis H. Miller for prosecutor. 

Mr. Walter H. Bacon for defendants. 

GUMMERE, J.: This writ is sued out for the purpose of review- 
ing certain proceedings in rem instituted before a judge of the Court 
of Common Pleas of the county of Cumberland, under the provisions of 
ht act of March 20, 1857, entitled “An act for the collection of demands 
against ships, steamboats and other vessels” (2 Gen. St., p. 1961), by the 
Cox & Sons Company, against the steamer White Flyer, to enforce the 
lien given by that act for work done and materials furnished in repairing 
the boiler of said vessel while she was lying at her dock in Millville, that 
being her home port. The principal reason assigned for setting aside 
these proceedings is that the statute under which they are taken, so far 
as it provides for the enforcement of a lien for repairs to a vessel at her 
home port by proceedings in rem before a state tribunal, is void, for the 
reason that it conflicts with article 3, sec. 2, of the constitution of thé 
United States, which declares that “the judicial power shall extend to all 
cases of admiralty and maritime jurisdiction;” and also with section 563; 
par. 8, Rev. St. U. S., which provides that the district courts of the 
United States shall have jurisdiction “of all civil causes of admiralty 
and maritime jurisdiction, saving to suitors in all cases the right of a 
common law remedy where the common law is competent to give it. 

* * * and that such jurisdiction shall be exclusive,” etc. In 
support of the validity of the proceedings, it is urged that the contract 
upon which they are founded is not maritime in its nature, and conse- 
quently is not within the domain of admiralty jurisdiction; and, further 
that, even if it be a maritime contract, nevertheless the proceedings are 
valid for the reason that, although Congress is empowered, by the con- 
stitutional provision cited, to regulate the matter of repairs to vessels 
while lying in their home ports, and the rights of material men making 
the same, still they have not as yet done so, either by section 563, par. 
8, Rev. St. U. S., or by any other legislation; that, until Congress does 
act, the several states of the Union have the right to regulate those mat- 
ters; and that, therefore, state statutes creating liens for such repairs, 
and providing procedings in rem for their enforcement, are valid. Ran- 
dall v. Roche, 30 N. J. Law, 220, decided by this court in 1861, is relied 
upon to support, and does support, the defendants’ contention. In that 
case it was held that a contract for furnishing necessaries to a vessel was 
not maritime in its character, and that the lien given by the statute to 
secure payment for such necessaries was not a maritime lien, within 
the jurisdiction of the United States courts of admiralty, and that it was 
therefore enforceable in the courts of this state. The authority of this 
decision was, however, much shaken, if not entirely destroyed, by the 
subsequent decision of the Court of Errors and Appeals, and afterwards 
of the Supreme Court of the United States, in the case of Edwards v. 
Elliott, 36 N. J. Law 454; Id., 21 Wall. 532. But the whole question 
was finally put at rest by the decision of the United States Supreme 
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‘Court in 1875, in the case of The Lottawanna, 21 Wall. 558. In that 
case, Mr. Justice Bradley, delivering the opinion of the court, after 
stating that it is entirely settled that material men furnishing repairs and 
supplies to a vessel in her home port do not acquire thereby any lien 
upon the vessel by the general maritime law as received in the United 
States, and that no lien therefor had been created by any act of Con- 
gress, proceeds as follows: “It seems to be settled in our jurispru- ° 
dence that, so long as Congress does not interpose to regulate the sub- 
ject, the rights of material men furnishing necessaries to a vessel in her 
home port may be regulated in each state by state’ legislation. State 
laws, it is true, cannot exclude the contract for furnishing such neces- 
saries from the domain of admiralty jurisdiction, for it is'a maritime 
contract, and they cannot alter the limits of that jurisdiction; nor can 
they confer it upon the state courts so as to ‘entitle them 
to proceed in rem for the enforcement of liens created by 
such state laws, for it is exclusively conferred upon the district courts 
of the United States. They can only authorize the enforcement thereof 
by common law remedies, or such remedies as are equivalent thereto. 
But the district courts of the United States, having jurisdiction of: the 
contract as a maritime one, may enforce liens given for its security, even 
when created by state laws.” The same déctrine was reaffirmed in the 
later case of Norton v. Switzer, 93 U. S. 355. - In view of these deci- 
sions of the United States Supreme court, it is quite apparent that our 
act for the collection of demands against ships, steamboats, and other 
vessels, although unobjectionable in’ some of its provisions, is invalid 
to the extent that it attempts to provide for the enforcement of the lien 
given by it for making repairs to a vessel in its home port, by proceedings 
in rem instituted in a state tribunal and that such proceedings, when so 
instituted, are void. The proceedings under review will therefore be 
set aside, with costs. ee ewer 





BOROUGH OF PRINCETON »v. WIKOFF. 
(N. J. Court of Chancery, October 3, 1899.) 


Municipal corporations—Ordinances ing of a penalty for its violation. 2. 
without penalty—Equity.—1. A  bor- Equity will not aid, by injunction, the 
ough ordinance prohibiting the erec- enforcement of such ordinance on the 
tion within certain limits) of frame ground that the penalty, if imposed, 
dwellings is void, without the prescrib- would have been inadequate for the 

protection of the public interests. 


Bill by the mayor, etc., of the borough of Princeton to enjoin the 
erection by the defendant of a frame building, in contravention of an 
ordinance of said borough, passed April 17, 1899. The ordinance pro- 
vided that within certain limits it should be unlawful to erect any frame 
building or other structure, or any addition to the same, having front, 
rear or side walls of wood, or other combustible ‘substance, than iron, 
brick or stone. The defendant, before the passage of the ordinance, 
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had a frame kitchen, an addition to his residence, within the prescribed 
limits, and subsequently tore down the said kitchen, and was proceeding 
to erect a new frame kitchen in its place. The ordinance did not 
prescribe a penalty for its violation. 

On motion to dismiss the bill for want of equity. 

Mr. W. M. Lanning contended that: 1. The ordinance is void for 
the want of a penalty. 2. That the erection of the building was not 
a nuisance, and that equity will not enjoin an act made unlawful by a 
municipal regulation, and which is not otherwise unlawful. 3. That 
boroughs in this state do not possess powers to pass ordinances fixing 
fire limits, such power being given only to cities. Gen. Sts., p. 515. 
4. The proviso contained in the ordinance permitting council to give 
consent to an alteration in a building, notwithstanding anything in said 
ordinance contained, makes the ordinance unreasonable, and therefore 
void. ‘ 

Mr. John T. Bird and Mr. Fergus A. Dennis for complainant. 

GREY, V. C., was of opinion that the ordinance was invalid for fail- 
ure to prescribe a penalty for its violation. The bill had not been fram- 
ed on the idea that thé structure was a nuisance. The court had, there- 
fore, no jurisdiction to enforce the ordinance. The argument made by 
the complainant, that the penalty, if one had been prescribed, must have 
been for a fine, or imprisonment for a few days, and would have been 
wholly insufficient to protect the public interests, would not furnish a 
basis for equitable jurisdiction. The bill was, therefore, dismissed with 
costs. , 





STATE (MC ADAM, PROSECUTOR) v. BLOCK. 


(N. J. Supreme Court, Sept. 11, 1899.) 


Certiorari—Review.—On __ certiorari fine the review to errors of law, and 
to review a decision of the Circuit not to determine disputed questions of 
court refusing to quash a writ of at- fact. 
tachment, the proper practice is to con- 


Certiorari to Circuit court, Hudson county. 

Certiorari by the state, on the prosecution of William McAdam, 
against David Block, to review a decision refusing to quash a writ of 
attachment. Rule affirmed. 

Argued February term, 1899, before Depue, Van Syckel, and Gum- 
mere, JJ. 

Mr. James A. Gordon for prosecutor. 

Mr. Marshall Van Winkle for defendant. 

GUMMERE, J.: This certiorari was allowed for the purpose of 
reviewing the action of the Hudson Circuit court denying an application 
to quash a writ of attachment. The application was made on the re- 
turn of the writ, and was based upon the ground that the.plaintiff’s affi- 
davit of the non-residence of the defendant was untrue in fact, and that 
the defendant was a resident of this state. A rule to show cause was 
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thefeupon allowed, and testimony taken on both sides. On the hearing 
the application to quash was refused, and the rule to show cause dis- 
charged. 

That such judicial action is reviewable before final judgment by 
proceedings in certiorari is decided in this state by a long line of cases. 
The question how far this court will go in reviewing the facts upon which 
the court below acted appears, however, to be in a somewhat unsettled 
condition. In Bank v. Merrit, 13 N. J. Law 131; Walker v. Ander- 
son, 18 N. J. Law 217; Stout v. Leonard, 36 N. J. Law 370, same case 
on error, 37 N. J. Law 492; Baldwin v. Flagg, 43 N. J. Law 495; and 
Anspach v. Borough of Spring Lake, 58 N. J. Law 136, 32 Atl. 77, the 
testimony taken in support of the application to quash and that taken in 
opposition thereto was returned to this court with the writ of certiorari, 
and was considered and weighed by this court, and the facts deducible 
therefrom determined. In the case of Bisbee v. Bowden, 55 N. J. 
Law 69, 25 Atl, 855, the court to which the certiorari was directed certi- 


fied to this court the facts found by it on the hearing of the motion to 


quash. In Stafford v. Mills, 57 N. J. Law 570, 31 Atl. 1023, the court. 
below certified to this court that “it was not clear as to all the facts found 
by it” on the hearing of the motion to quash, and this court thereupon 
directed the taking of affidavits “‘of the facts upon which the determina- 
tion of the lower court was made.” The eighteenth section of the cer- 
tiorari act (1 Gen. St., p. 370), which authorizes this court to determine 
disputed questions of fact, only relates to the extraordinary proceed- 
ings of special statutory tribunals, outside of regular suits at law. South 
Brunswick v. Cranbury, 52 N. J. Law 298, 19 Atl. 787. — It has no ap- 
plication to cases like the present. <A writ of certiorari, when sued out 
to review the decision of an inferior tribunal, is in the nature of a writ of 
error, and therefore the ordinary rule, in cases not within the statute 
erforred to, is that the review will be confined to errors of law; that this 
court will not consider the weight to be given to testimony, nor the 
conclusions of fact to be drawn from it; and that, where there was legal 
evidence before the court below, upon which its finding of fact may be 
supported, we will not reverse its determination. Independence v. 
Pompton, 9 N. J. Law 209; Farley v. McIntire, 13 N. J. Law 190; Van- 
Pelt’s Ex’rs v. Veghte, 14 N. J. Law 207; Scott v. Beatty, 23 N. J. Law 
256; Wood vy. Fithian, 24 N. J. Law 34; Brown v. Ramsay, 29 N. J. 
Law 118; Wilson v. City of Hudson, 32 N. J. Law 367; Beach v. Mul- 
lin, 34 N. J. Law 343; Wolcott v. Mount, 36 N. J. Law 262; Jeffrey v. 
Owen, 41 N. J. Law 260; Lush v. Foster, 44 N. J. Law 378; Wahrman 
v. Horan, 46 N. J. Law 465; South Brunswick v. Cranbury, 52 N. J. 
Law 298, 19 Atl. 787; Roehers v. Remhoff, 55 N. J. Law 476, 26 Atl. 
800; Moniter Lodge No. 219 v. Golby, 58 N. J. Law 119, 32 Atl. 689; 
Shangnuole v. Ohl, 58 N. J. Law 557, 34 Atl. 755. The reasons un- 
derlying this doctrine are as cogent in a case like that now before us, 
as they are in the various cases to which this court has heretofore ap- 
plied it, and the practice followed in Bisbee v. Bowden and Stafford v. 
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Mills is the correct one. But, as the practice has been heretofore un- 
settled and as the parties have followed the course adopted in Bank v. 
Merrit and the other cases herein cited with it, we have examined the 
‘testimony returned with the certiorari, and have reached the conclusion 
that the domicile of the prosecutor was in the city of New York, and 
that he had no residence or place of abode within this state at which 
a summons might lawfully be served. The decision of the Circuit court 
was, therefore, justified by the proofs. The rule under review should 
be affirmed, with costs. 





KRUEGER v. ARMITAGE. 
(N. J. Court of Chancery, Sept. 2, 1899.) 


Fraud—Equity—Corporate existence. 
—1. In a suit to compel, for false rep- 
resentations, repayment of money paid 
for stock, brought by the purchaser 
against one who was treasurer of a 
mining corporation, it appeared that 
complainant purchased of defendant 
certain shares of stock, and paid there- 
for partly in cash, and gave a mort- 
gage for the balance of the price, at 
the request of the vendor, to a third 
party, and that he was induced to pur- 
chase said stock by the false and frau- 
dulent representations of defendant; 
the mortgagee not being made a party, 
nor the validity of the mortgage ques- 
tioned. Held that, the remedy at law 
being adequate, equity would not en- 
tertain the bill. 2. One who, after he 
has discovered the falsity of representa- 
tions made by an officer of a corpora- 
tion which induced him to purchase 
shares of its capital stock, institutes in- 
solvency proceedings based on _ his 
rights as a stockholder, cannot rescind 
the contract of purchase, but is rele- 
gated to an action at law for damages 
for the fraud. 3. Complainant, by rea- 
son of the representations of defendant 
that a corporation had a contract for 


the purchase of certain mineral lands, 
purchased shares of its capital stock. 
Complainant’s claim is that the corpo- 
ration was never legally organized, or 
at least was not organized until after 
the execution of the contract for pur- 
chase of land. Subsequent to its at- 
tempted organization, the contract was 
executed by a deed to the corporation; 
and it. proceeded to carry on its busi- 
ness as a de facto corporation until it 
was wound up in insolvency proceed- 
ings, and its assets, including the land 
in question, were distributed to its 
creditors. Held, in an _ action by 
complainant against defendant to re- 
cover the money paid because of false 
representations as to value of the land, 
whereby he was induced to purchase 
the shares, that the want of legal cor- 
porate existence is not a ground for 
equitable jurisdiction. 4. The ques- 
tion of the corporate existence, if it 
has any relevancy, is only so as show- 
ing want of consideration in complain- 
ant’s payment for the shares, or frau- 
dulent suppression by defendant to 
complainant’s damage, and may be 
raised in an action at law. 


Bill by Gottfried Krueger against John L. Armitage to recover 


damages occasioned by the false and fraudulent representations of de- 
fendant, whereby complainant was induced to purchase shares of stock. 
Bill dismissed. 

Mr. J. A. Beecher for complainant. 

Mr. James M. Trimble for defendant. 
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EMERY, V. C.: The defendant in this case has, by his answer, 
objected to the complainant’s right to relief in a court of equity, praying 
the benefit of the demurrer; and the first question to be settled is wheth- 
er the complainant, on the case as disclosed by the bill and proofs, pre- 
sents a demand of a legal, rather than an equitable, nature. I intimated 
at the hearing my doubts as to the existence of an equitable basis of suit, 
and on further consideration these doubts are confirmed. As now pre- 
sented, the case is substantially one where the complainant seeks a de- 
cree against the defendant solely for the repayment by defendant of the 
amount paid by complainant for the purchase of stock in a mining com- 
pany. The purchasers of stock were made by complainant at two dif- 
ferent dates, ten shares being purchased on or about December 2, 1893, 
for $500, at the rate of $50 per share, and five hundred shares purchased 
on or about January 20, 1894, for $24 per share ($12,000), of which 
$8,000 was paid in cash, and $4,000 by a mortgage given by the com- 
plainant upon lands owned by him, alleged to be worth $12,000. All 
the payments of cash were made by the complainant’s checks, pavable 
to the company itself, or to defendant as its treasurer, and the com- 
plainant, upon giving the mortgage, was credited with $4,000 as paid 
to the company in cash. For all of the stock purchased by complainant, 
<ertificates were issued directly to him by the company, for full-paid, 
non-assessable stock; and these certificates were issued in lieu of equal 
amounts of full-paid stock surrendered by the defendant to the company for 
the purpose of its issue, and under agreements made between defendant 
and the company, at or about the time of its organization, for the issue 
of full-paid stock to defendant for property to be purchased, and for the 
transfer by complainant to the company of a portion of the stock so is- 
sued (g60 shares of 1960), for about $50 per share. The directors of the 
company, at a meeting held January 22, 1894, at which complainant 
was present as director, authorized defendant to consummate a_ sale 
of five hundred shares for $12,000 in cash. This sale was made to de- 
fendant of five hundred shares for $12,000, of which $8,000 was paid by 
complainant in cash, and the mortgage was credited to complainant as a 
cash payment of $4,000 on the stock. The mortgage was given, not 
to the company or to the defendant, but, at the request of defendant, 
was made to one Smith, who at the time of the organization held the 
title to the mining property in trust for another company, in which he 
(Smith), defendant, and others were the stockholders. Smith subse- 
quently (September 21, 1893) conveyed the property to defendant, who 
afterwards, by deed dated December 18, 1893, conveyed to the company. 
This mortgage of $4,000 has not been paid, and Smith is not a party to 
thissuit. Complainantalleges,and upon his proofs claims to have establish- 
ed, that his purchases of the stock were made from the defendant, and that 
his investment in the stock, and advancement of money for this purpose 
to the company, were procured by the false and fraudulent representa- 
tions of the defendant as to the title to the mining property and the 
company’s interest therein, and the fraudulent suppression from com- 
plainant of the real ownership thereof and of his (Armitage’s) interest 
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therein, and by defendant’s false representations as to the quantity and 
quality of the ores in the mines, especially by the exhibition to him of a 
report as to the mines and ores which Armitage knew tobe false. The 
proofs are alleged to sustain these claims, and a decree for repayment of 
money invested, including the amount of the $4,000 mortgage, is claim- 
ed. The case, so far as the right of recovery is based on fraud or false 
representations, is of the same character as Crater v. Binninger (Err. & 
App., 1869), 33 N. J. Law 513, and Smith v. Duffy (Err. & App., 1893), 
57 N. J. Law 679, 32 Atl. 371, where damages were recovered at law, 
unless the fact that $4,000 of the purchase money was paid by the execu- 
tion of a mortgage to Smith at defendant’s request gives a basis for suit 
in equity. Sut inasmuch as Smith, the holder of the mortgage, is not 
a party to the suit, no adjudication, as between Smith and complainant, 
as to the validity of this mortgage in Smith’s hands, can be made in the 
suit, and as between complainant and defendant, the fact that a mort- 
gage outstanding in the hands of a third party, and not yet paid, was 
part of the consideration paid by reason of the defendant’s fraud or false 
representations, goes only to the amount of damages, in a court of equity 
as well as of law. Complainant in either court, in order to include the 
amount of the mortgage, as damages, against defendant, would be 
obliged to show that he was liable for its payment in the hands of the 
assignee. So long as it remains outstanding, and in the hands of one 
not a party to the suit, it cannot, as it seems to me, be an element of the 
case to make the claim based on false representations an equitable claim 
instead of a legal one. In support of the jurisdiction the settled rule 
is relied on, that equity has jurisdiction concurrent with law in cases of 
fraud; and it is insisted that cases of false representations, inducing pur- 
chases or investments in stock, are included within the concurrent iuris- 
diction. But where, as here, the right relied on is a right recogniz- 
able at law, and the remedy sought is purely pecuniary and legal, the 
jurisdiction in equity, even if it be concurrent with that of courts of law, 
will not be exercised where the remedy at law is adequate, certain, and 
complete. The settled principles adopted by the American courts are 
stated in 2 Pom. Eq. Jur., p. 4101, sec. 914 et seq., and the cases there 
collected. The doctrine of some of the English cases where bills in 
equity have been entertained, in cases of fraud in the sales of personal 
property, for the simple recovery of the same damages which might be 
recoveredinanactionatlaw,has not been followed in the American courts, 
which have regardedthe assumption of such jurisdiction as a deprivation of 
have regarded the assumption of such jurisdiction as a deprivation of 
the right of trial by jury, where such trial affords an adequate and com- 
plete remedy. The reason of the jurisdiction assumed by courts of 
equity in England was that equity originally took jurisdiction in the ab- 
sence of any jurisdiction at law. Slim v. Croucher, 1 De Gex, F. 
& J. 518, 527, 528. And see Buzard v. Houston, 119 U. S. 347, 352,°7 
Sup. Ct. 249, for Mr. Justice Gray’s comments on the English doctrine. 

In the present case the bill was not filed for discovery in aid of a 
suit at law, and prayed an answer without oath; and the whole case, 
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therefore, so far as relates to the question of false representations and 
damages, is purely one for a trial by jury. In all of the cases in this 
state to which | have been referred by counsel where the equitable juris- 
diction in cases of fraud in the sale of personal property has been sus- 
tained, the necessity of some equitable remedy or relief beyond the re- 
covery of the money paid or damages has been disclosed. But where 
no remedy under a bill in equity is sought or is proper, other than the 
return of money paid or damages on the purchase of stock or other per- 
sonal property, and the payment of the money was induced by fraud 
or false representations which are actionable at law, and the assessment 
of damages may be made as well by a jury as by a court of equity, the 
jurisdiction in such cases should not be exercised, if the objections to the 
jurisdiction are taken in time. Complainant in the present case, as ap- 
pears by his bill and proofs, had, not later than August, 1894, knowledge 
or information sufficient to put him on inquiry as to the frauds and false 
representations of defendant set up in the bill as a basis of recovery 
from defendant of the money paid by complainant to the company. These 
frauds, if effective for that purpose, would also be, or might have been, 
equally effective as the basis for rescission of the sale in a suit against 
the company and Armitage. Such knowledge imposed on him the 
duty of promptly rescinding the sale, if he elected to rescind instead of 
affirming the sale, and suing for damages for the fraud. Conlan v. 
Roemer (Sup., 1889), 52 N. J. Law 53-58, 18 Atl. 858. Complainant 
has failed to take any proceedings to rescind the sale, as against the 
company; and by reason of this failure, and by instituting proceedings 
in insolvency, based, so far as appears, on his rights as a stockholder, 
he has terminated his right to any relief on the basis of setting aside the 
sale of the stock as between him and the company, in a suit against the 
company alone, or in connection with Armitage, and is remitted to his 
remedy for the fraud, if any, committed on him by defendant in in- 
ducing him to make the purchase of the company. These frauds and 
misrepresentations alleged, support a legal action for fraud to the same ex- 
tent as they would support an equitable suit, the remedy is the same, 
and, on the case as now presented, there are no grounds for recovery 
in equity different from those which would support an action at law. I 
must, therefore, in view of the defendant’s objection taken in his an- 
swer, decline to entertain the jurisdiction, so far as complainant’s case 
is based upon alleged fraud or misrepresentation of defendant in pro- 
curing complainant’s investment in the stock. 

Complainant alleges in his bill that the money paid by him to the 
company for the stock was misappropriated by defendant to his own use, 
and it was urged at the hearing that complainant had an equitable claim 
based on a right to follow this money in defendant’s hands. ‘This claim, 
however, is not sustained by the proofs. | Moreover, the claim to follow 
his money, if it existed, is an equity based solely on complainant’s right 
to rescind a sale which was in form, at least, a sale by the company to 
complainant, and have back his money, against both the company and 
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Armitage, on the theory that the sale was in fact a sale of Armitage’s: 
stock, for which he received complainant’s money through the medium 
of the company; and such claim could only be enforced by a bill to 
rescind the sale against both the company and Armitage, filed promptly 
after he had knowledge or was put upon inquiry as to the relations be- 
tween the company and Armitage in reference to the issue of the stock 
which he purchased. He had such knowledge not later than August, 
1894; and by the failure to proceed against the company to rescind, and 
by proceedings against the company subsequently in insolvency, as a 
stockholder, he affirms the sale, so far as the company is concerned, and 
cannot recover the purchase money, or follow it in Armitage’s hands as 
his money, in a suit to which neither the company nor its representative 
is a party. 

Another basis of equitable jurisdiction was set up 1 the bill, it be- 
ing the claim that the company was never legally organized, and never 
had, in law, any existence at all, or at least had no existence before Oc- 
tober 16, 1893, at which date the corporation certificate was filed in the 
office of the secretary of state. The contract between the company and 
Armitage for the purchase of the mining property was dated July 26, 
1893, the day of the signing of the organization certificate, in which the 
following day (July 27, 1893) was named for the commencement of the 
corporate existence. It is, therefore, claimed that the contract for the 
purchase was wholly ineffectual and void, as the company had no exis- 
tence, and that all the acts relating to the purchase which took place 
prior to the organization must be held to be acts of the individuals only, 
including defendant, Armitage, the vendor named in the contract. But 
inasmuch as the company received the deeds from defendant under the 
contract in December, 1893, or January, 1894, and actually proceeded 
with its business as a de facto company until wound up by insolvency 
proceedings instituted in December, 1894, by complainant, who for sev- 
eral months previously was a director and officer of the company, and 
inasmuch as in the insolvency proceedings all the assets of the com- 
pany, including the mining property in question, were sold by the re- 
ceiver for the benefit of the company, it seems clear that the want of legal 
corporate existence of the company cannot be the basis for any equitable 
jurisdiction, in a suit of this kind, arising out of the original purchase 
of the stock, in which only complainant and defendant are parties, and 
the remedies must reach only the defendant, and in which complainant, 
if he recover at all, can have only a money decree against defendant. 
The question of a corporate existence of the company, if it be an element 
of any relevancy at all in this suit, is only so as a feature of the case 
showing want of consideration in complainant’s payment or fraudulent 
suppression by defendant to complainant’s damage. __In this aspect, but 
in no other, as it seems to me, it may be connected with a claim actiona 
ble at law for the recovery of the money paid or damages. I will there- 
fore advise the dismissal of the bill, without prejudice to an action at law. 
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NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions.) 








Municipal corporations—Ordinances—Fixing penalty.—1. The 
council of the city of Cape May has the right by ordinance to regulate 
the use of the streets thereof by hucksters and other vendors, and to re- 
strict the same in the use thereof to certain streets, and certain portions 
thereof, for the preservation of the peace and health of the city, and the 
proper use by the public of the streets. This power is conferred by sec- 
tions 19 and 20 of the city charter (P. L. 1875, p. 206). 2. Where the 
statute authorizes the common council of a city to enact ordinances, and 
to provide penalties for the violation thereof, by a fine not exceeding 
a certain sum, or imprisonment not exceeding a certain period, the spe- 
cific fine and specific imprisonment must be fixed by the council in such 
ordinance; and this power or discretion cannot be delegated to the 
magistrate or court before whom proceedings are taken to pun- 
ish summarily the offender for a violation of such ordinance. 3. An 
ordinance without an appropriate and legal penalty is nugatory. It 
is the legal sanction of a penalty for its violation which gives to an ordin- 
ance vitality. State (Tomlin, Prosecutor) v. City of Cape May. (Mr. 
Morgan Hand for prosecutor. Mr. D. J. Pancoast and Mr. J. Spicer 
Leaming for defendants). Argued before Depue, Van Syckel and Lip- 
, neott, JJ. Opinion by LIPPINCOTT, J., August 11, 1899. 

Taxation—Payment to collector.—1. Under the laws applicable to 
the borough of South Cape May, the collector of taxes thereof is bound 
to pay to the county collector of the county of Cape May, out of the 
first moneys collected from all sources of general taxation in said bor- 
ough, the county taxes to be apportioned against said borough. 2. It 
is no excuse for non-payment, if sufficient amount from all the sources 
of the general taxation has been collected by the collector of taxes of 
the borough to make such payment, that the assessments of particular 
individuals have been reduced by the local board of appeals in cases of 
taxation, or by the State Board of Taxation, and the deficiency so made 
must be borne by the borough, and the county taxes remain as a primary 
obligation to be discharged by the payment to the county collector of all 
taxes as collected. 3. Where the collector of taxes of any township, 
city or borough has made default in the payment of such taxes as he 
has collected to the county collector he will be chargeable with interest 
from the time of such delinquency, as provided by the statute. A per- 
emptory writ of mandamus to the defendant compelling the payment of 
the taxes, is awarded with costs. Edmund L. Ross v. Henry H. Walton. 
(Mr. Howard Carrow for relator. Mr. David J. Pancoast for defendant). 
Opinion by LIPPINCOTT, J., August 11, 1899. 

Judgments— Estoppel—Lease.-—-1. A plea of a former judgment only 
works an estoppel as to those matters capable of being controverted be- 
tween the parties at the time of the proceedings in the former action. 2. 
A matter is not to be regarded as res adjudicata unless there be identity 
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of the thing sued for, of the cause of action, of the persons and parties, 
the quality of the persons for and against whom the claim is made, and 
the judgment in the former action be so in point as to control the issue 
in the pending one. 3. An implied covenant for quiet enjoyment does 
not arise from the mere relation of landlord and tenant, even it such 
relation be created by lease under seal. 4. The mere use of the words 
“to let” and “to lease” in a written agreement of letting or leasing, will 
not give rise to an implied covenant for quiet enjoyment, or other cov- 
enants for title. In order to give rise to such a covenant or covenants, 
the words “demise,” “‘grant” or other words of like import, must be used, 
and contained in the lease. The words “to let” and “to lease” are not 
of such import. Mershon v. Williams. (Messrs. Voorhees & Boc: aem 
for demurrant. Mr. Alan H. Strong for defendant). Argued before 
Magie, C. J., and Garrison, Lippincott, and Collins, JJ. Opinion by 
LIPPINCOTT, J., August 15, 1899. 

Trial—Evidence—Statute of frauds—Burden of proof.—1. A non- 
suit will not be granted where the question is whether the engagement 
upon which the action is founded is an original one, or collateral to pay 
the debt of another, where there are facts in evidence in the case of the 
plaintiff some of which tend to establish that it was an original promise, 
and other facts which tend to the establishment only that it was a col- 
lateral agreement to pay the debt of another, and therefore within the 
statute of frauds. If a reasonable conclusion can be drawn either way, 
then the character of the agreement, upon proper legal instructions, is 
for the jury to decide. 2. Where the action of the plaintiff and his 
right to recovery are founded upon a contract or promise in writing un- 
der the statute of frauds, which contract or promise has been lost, and 
the evidence of the execution and existence of the same is in dispute, it is 
error for the trial court to refuse to charge, upon request, that the burden 
of proof is upon the plaintiff to establish the execution and contents of 
such contract or promise by a preponderance of proof, and for such 
error the judgment will be reversed, and new trial ordered. Gallagher 
v. McBride. (Mr. William B. Gillmore for plaintiff in error. Mr. 
James A. Gordon for defendant in error). Argued before Magie, C. J., 
and Garrison, Lippincott, and Collins, JJ. Opinion by LIPPINCOTT, 
J., August 19, 1899. 

Taxation—Determination of state board—Review.—The determina- 
tion of the state board of taxation on the appeal of a taxpayer from an 
assessment of taxes against his property can only be set aside for error 
of law. In determining whether such error exists, this court will con- 
sider only those facts which were before the board as the foundation of 
its decision, and this consideration will be limited to ascertaining wheth- 
er there was legal evidence before that body upon which its finding may 
be supported. State (City of Elizabeth, Prosecutor) v. New Jersey Jock- 
ey Club. (Mr. James C. Connolly for prosecutor. Mr. Frank Bergen 
for defendants). Argued before Depue, Van Syckel, and Gummere, 
JJ. | Opinion by GUMMERE, J., September 6, 1899. 

Taxation—Exemptions.—Where an absolute exemption from taxa- 
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tion is granted by the Legislature to members of a certain class, the fail- 
ure of a member of such class to communicate to the taxing officers the 
existence of the facts which entitle him to the immunity granted does 
not afford a valid ground for refusing to set aside a tax assessed against 
him. State (New Jersey Zinc Co., Prosecutor) v. Hancock, State 
Comptroller. (Mr. R. V. Lindabury for prosecutor. Mr. S. H. Grey, 
Atty. Gen., for defendants). | Argued before Depue; Van Syckel, and 
Gummere, JJ. Opinion by GUMMERE, J., September 6, 1899. 





NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Railroad crossing—lIntersection with street railway—Petition.—1. 
In an application under the act of March 22, 1895, (2 Gen. Stat., p. 2717), 
to regulate the mode of crossing a steam railroad by a street railway, 
authority being given to the Chancellor, under specified conditions, to 
direct the mode of crossing, the petitioner must show by due proof that 
his application is within the terms of the statute. 2. The petition, veri- 
fied by affidavit and served under chancery rule 138, is not sufficient 
proof to establish jurisdictional facts, as to which the oath of the affiant 
is not competent evidence. In re Trenton St. Ry. Co. (Mr. Charles 
KK. Gummere and Mr. Alan H. Strong for appellant. Mr. Robert S. 
Woodruff and Mr. John H. Backes for respondent). Opinion by VAN- 
SYCKEL, J., October 9, 1899. 





NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions. ) 





Mechanics’ liens—Notice to owner—Assignment—FEvidence.—1. 
Under the operation of section 5 of the supplement of March 14, 1895, 
to the mechanics’ lien act (2 Gen. St., p. 2074, par. 41), workmen and 
materialmen who furnish labor and material to the building acquire an 
inchoate lien which attaches from the beginning of the owner’s liability 
to the contractor under the contract filed. | This inchoate lien becomes 
perfect only on service of notice in conformity to the statute, before that 
liability matures, and expires on such maturity, as to liens not so noticed. 
If an installment coming to be due next after the service of such notices 
satisfies them, and leaves a residue, that residue is at the disposal of the 
contractor, and liable to the attack of his outside creditors. If there be 
a deficiency, the unsatisfied notices will operate upon the next install- 
ment which comes to be due under the contract, in the progress of the 
work, and so on until the final installment has been disposed of in the 
same manner. 2. If a workman or materialman give notice for more 
than is due to him from the contractor, he is not entitled to have the owner 
retain for him from the contract price. If he give notice for a less sum 
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than is due him, he will be held to have waived his claim for the difference 
between the sum demanded and the sum actually due, and his notice 
for the lesser sum, if otherwise in conformity to the statute, will be sus- 
tained. 3. Notices to retain operate in succession, in the order of their 
time of service, to secure payment in full of the amount named in each no- 
tice to be retained. 4. Equitable assignments, as between themselves, 
also operate in the order of their presentation, but their payment is post- 
poned until the notices of the workmen and materialmen have first been 
satisfied in the manner above stated. 5. In order to secure the special 
preference of precedent payment given to journeymen and laborers for 
payment of their wages, etc., by section 7, of the supplement of 1895 (2 
Gen. St., p. 2075, par. 43), the claimant must prove that he is a journey- 
man or laborer, and that his claim is for the payment of wages, etc., and 
thus show that he is within the class to whom the statute gives this special 


privilege. Donnelly v. Johnes. (Mr. F. S. Katzenbach, Jr., for com- 
plainant. Mr. David Harvey, Jr., for defendants William B. Crowther 
and others. Messrs. Hawkins & Durand for defendants Benjamin B. 
Pearce and others. Mr. Samuel A. Patterson for defendants Charlies 


P. Pridham and others. Messrs. Howell Bros. for defendants Doyle & 
White. Mr. Claude V. Guerin for defendant Richard E. Kk. Rothfritz. 
Mr. Joseph McDermott for defendant Charles McDermott. Mr. Ste- 
phen C. Cook for defendants Ed. Kleinkauf and others. Mr. S. G. Naar 


for defendant Richard Smith. Mr. Carroll Robbins for defendants A. 
K. Leuckel & Co. and others). Opinion by GREY, V. C., August 5, 
1899. 


Principal and surety—Discharge of surety—Pleading—Amendment. 
—1. Where an employer increased the duties of his bookkeeper and col- 
lector, so that he was required to perform the duties of cashier, and as 
such had control of all the cash of the business, a surety on the employee's 
bond as bookkeeper and collector, conditioned for the faithful perfor- 
mance of his duties, and to pay over all moneys received in that capacity, 
was not liable thereon for an embezzlement, though accomplished by 
means of fraudulent entries by such employee as bookkeeper, since the 
extending: of such employee’s duties was an increase of the risk, and 
discharged the surety. 2. Where in an action on an employee’s bond, 
complainant’s evidence showed that the surety had been discharged by 
reason of an increase in the employee's duties not covered by the bond, 
defendants were entitled to amend their answer in order to place such de- 


fense formally on record. Kellogg v. Scott. (Mr. Leon Abbott for 
complainant. Mr. H. H. Dawson and Mr. J. O. H. Pitney for defen- 
dant American Ins. Co.). Opinion by EMERY, V. C., August 
7> 1899. 


Corporations— Mechanics’ liens—Notice—Assignment.—1. A_ cor- 
poration may act by its agents without giving them authority in writing. 
[It may be bound by acceptance and ratification of the previously unau- 
thorized acts of its agents in the course of its business. 2. The sum 
demanded and refused payment under section 3 (now paragraph 38) of 
the mechanics’ lien act must not, at the time of the demand, refusal of 
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payment, and notice to the owner to retain, exceed the sum then actually 
owing by the contractor to the workman or materialman who makes the 
demand and gives the notice. The claimant cannot demand payment 
and serve the notice first, and afterwards give credits on the sum de- 
manded and noticed, which were allowable when demand was made. 
3. If the contractor marks a bill for material furnished to the building, 
“Approved,” signing his name, it is not an equitable assignment of so 
much of the contract price as is sufficient to pay the bill. 4. When 
any residue of the contract price remains after payment of the costs, and 
those statutory notices and equitable assignments which are effective, it 
belongs to the contractor. 5. The case of Donnelly v. Johnes (in this 
court; Aug. 5, 1899), 44 Atl. 180, followed on other points. Flaherty 
v. Atlantic Lumber Co. (Mr. Joseph Thompson for complainant. 
Messrs Godfrey & Godfrey for defendants D. B. Ingersoll and Atlantic 
Lumber Co. Mr. William M. Clevenger for defendants Samuel Kears 
and others. Mr. Harry Wooton for defendants Samuel H. French & 
Co. Mr. Robert E. Stephany for defendants Devlin & Maxwell. Messrs. 
Thompson & Cole for defendants Pettit & Co. and others). Opinion by 
GREY, V. C., August 18, 1899. 

Administrators—Recovery of assets—Accounting.—1. Under ordi- 
nary conditions, a succeeding administrator takes such goods, etc., of the 
decedent as may remain in specie not administered. He has no right 
vt action to recover those goods, etc., which the preceding administrator 
has disposed of in the course of administration, or to hold him to ac- 
count therefor. For these the preceding administrator or his representa- 
tives must account to the legatees or distributees of the decedent, and 
not to the succeeding administrator. 2. The statutory right in a suc- 
ceeding administrator to sue his predecessor, and to compel an account- 
ing at his instance, only arises in cases where the preceding administra- 
tor has been removed by the order of the court, because of his refusal 
to obey its direction, or of his waste, embezzlement, or misapplication 
of the estate. 3. By the will, the income of an estate is given for life to 
the widow of the testator. The will fails to dispose of the residue due 
of the estate. The administrator cum testamento annexo filed a bill for 
interpretation of the will and instruction as to his duties, making only the 
next of kin, and not the life tenant or her representatives, defendants, 
On an accounting ordered in this court in such a suit, neither the re- 
ceipts of the life estate nor the disbursements therefrom should be stated. 
There is no jurisdiction over the life tenant or her representatives, they 
not being parties. 4. The expenses incident to the safekeeping of the 
securities of the estate are compensated by the commissions allowed the 
administrator. 5. An administrator cum testamento annexo, having 
the money of the residuary estate in his hands, uninvested, awaiting 
determination of disputes as to its ownership, having no duty to invest 
it, will not be surcharged with interest when it appears that he received 
no profit from its use, and was always ready to pay it over as soon as its 
ownership was settled. Hartson v. Elden. (Mr. H. S. Alvord for 
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complainant. 
V. C., August 28, 1899. 


Mr. L. Newcomb for defendants). 
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To the Editor of the “Journal.” 

Sir:—I beg leave through the col- 
umns of the ‘““Law Journal” to call at- 
tention to the fact that there is much 
complaint and dissatisfaction at the de- 
lay attending the decision of questions 
and causes in the Court of Chancery, 
so much so, as to call for serious in- 
quiry into the cause and a speedy reme- 
dy. If the equity judges are over- 
loaded with work, that fact ought to be 
called to the attention of the Legisla- 
ture, and the number of Vice-Chancel- 
lors increased. An analysis of the un- 
finished work before that court will 
readily tell the needs of the situation. 
The writer of this article has several 
ordinary cases that have been argued 
and awaiting a decision for a very long 
time, without any good cause for the 
delay, so far as I am able to see; one, 
a fact case, involving a considerable 
sum of money, which a jury would have 
to decide in a few hours, at the longest, 
has been waiting upwards of two years 
for a decision, to the great dissatisfac- 
tion of the parties concerned; and for 
this delay the attorneys and the court 
alike are discredited in the eyes of the 
parties. 

In some of the western states, there 
are constitutional and _ statutory pro- 
visions requiring the determination of 
a case within a fixed time from its final 
It has often said, 
by high authority in matters of juris- 
prudence, that undue delay in the ad- 
ministration of justice is equivalent to 
a denial of it. How a judicial officer 
can lay one case on the shelf and pass 
on to the consideration of others, not 
of more importance, and leave it to lie 
and mold without a consideration or 
determination for and justify 


submission. been 


years, 








himself in that course of conduct is not 
easily understood. The Court of Er- 
rors, nowadays, disposes of all cases be- 
fore it with commendable dispatch, 
each one in its turn, as a rule, and un- 
less for good cause; and no complaint 
is made of unusual delays in the Su- 
preme court; the cases argued at one 
term are usually decided at the next. 
When the act was passed providing 
for the appointment of additional Vice- 
Chancellors it was intended to acceler- 
ate the business in that court. No 
fault is found with the competency or 
faithfulness of the equity judges, but 
the Bar and litigants want speedier de- 
cisions or a change in the procedure or 
system. 
Member of South Jersey Bar. 
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MR JOHN L BLAKE 

Mr. John L. Blake, of Llewellyn 
Park, West Orange, N. J., died Octo- 
ber 10, after an illness of several 
months. For many years he . was 
prominent in Essex county as a lawyer, 
and in 1880 he was elected to Congress 
as a Republican, serving two years. 

Mr. Blake was born in Boston on 
March 25, 1831, being a son of the Rev. 
Dr. John Lauris Blake. He came to 
Orange with his parents when he was 
11 years old, and studied law with the 
late Philip Kingsley. He was ad- 
mitted to the Bar in 1852. He 
elected a member of the Assembly in 
1857, and a member of the House of 
Representatives, as has been said, in 
1880. He was City Counsel of Orange 
for twenty years, and counsel also of 
West Orange and Montclair and sev- 
eral banks. For several years he was 
counsel of the Citizens’ Gaslight Com- 
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pany. ‘His wife died several years ago. 
The Essex County Bar held a meet- 

ing at which resolutions were adopted 

as follows: 

“Whereas, the Bar of Essex county is 
called upon to mourn the death of 
John Lauris Blake, one of its oldest 
members. 
“Resolved, That in his death the Bar 

of the county and state has lost a val- 
and honored member. As a 
lawyer he was industrious, studious, 
learned and exact, earnest and faithful 
in the discharge of many trusts com- 
mitted to his care; his preparation of 
his counsel was 
wise and made for peace, and he en- 
tertained and lived up to the highest 
standard of professional ethics. These 
characteristics remarka- 
ble confidence from the community and 
church to which he belonged and were 
manifested in his useful and honora- 
ble public career in the state and na- 
tional Legislatures. 

“In his personal character and _ pri- 
vate life he was a man of positive views 
and sensitive honor, kindly and con- 
siderate toward those in trouble, and of 
an affectionate nature which endeared 
him to a large circle of devoted friends. 

“Resolved, That these resolutions be 
presented to the Circuit Court of the 
county with a request that they be 
spread upon the minutes and that a 
copy thereof be sent to the family.” 

Hon. Cortlandt Parker was chairman 
of the committee to prepare the fore- 
going and in offering the resolutions 
spoke as follows: 

“T have thought for sometime that I 
should perhaps leave to younger men 
to speak on occasions of this kind. But 
I cannot forbear to-day to say a few 
words in regard to the excellent man 
and lawyer whose death brings us to- 
gether. One reason is that having re- 
tired some years from active practice, 
the younger members of the Bar knew 
little of him. ~And besides he was not 
only. a brother lawyer, but my friend. 
For forty years or more-he has been 
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known to me as such—always earnest, 
always faithful, always kindly, courte- 
ous, sympathising, and in every respect 
friendly—and always by me appreciated 
not only because of his friendship, but 
of his sterling, intrinsic worth. 
“There are 





different classes of law- 
yers to which for the most part mem- 
bers of the Bar belong, mainly through 
personal preference. There are advo- 


cates, advisers, managers, negotia- 
tors, trustees. Many excellent: lawyers 
scarce ever enter court; many advo- 


cates scarce ever do anything else. -In 
this country every lawyer can and most 
employ themselves in all and every de- 
partment of legal practice. There is 
not so close a division ef duty as° in 
England, or upon the 
Europe, but there is still visible divi- 
sion of employment among us, for one 
reason or another. 

“Mr. Blake’s life was a notable ex- 
ample and illustration of how useful, 
and how appreciated a lawyer could 
be whose ambition did not lead him to 
the forum, although quite frequently 
his duty called him there, and he was 
always equal to the task imposed upon 
him; but his more constant employ- 
ment was as an adviser, a trustee, a 
manager of corporations public and 
private—very much of an oracle as to 
real estate, and a proficient in convey- 
ancing and in framing and carrying out 
business agreements. His aptitude for 
this class of professional work produc- 
ed him a large practice and very great 
and wide local reputation. It would 
be hard to name a lawyer in our coun- 
ty who equalled him in the amount of 
this class of business. Its transaction 
required untiring industry and sound 
judgment. His life was one of toil 
and of corresponding usefulness, not 
only to his numerous clientelage, but 
to the Oranges and the county of Es- 
And his courtesy and devotion 
to his work gave him a_ reputation 
through which he was elected, first, to 
the Legislature of the state where he 
enjoyed great influence, and then to 


continent of 


sex. 
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Congress, where, although there for but 
a single term, he made his mark as an 
industrious, judicious and very useful 
member. These qualities also caused 
him to be selected as director of im- 
portant private corporations, such as 
the Mutual Benefit Life Insurance 
Co., the Gas Co., the Orange Bank and 
other such organizations. They also 
brought him forward in the church, 
from which he is to be buried, and of 
which he was for many years an influ- 
ential vestryman, and in the convention 
of the diocese to which it belongs. In 
fact, wherever good judgment, 
thorough integrity, and practical wis- 
dom, sound prudence and _ business 
skill were required in the territory 
which from early youth he had made 
his home, in any enterprise, old or 
new, and in which those interested 
looked for a competent man, a man 
fit for the place, almost every one 
thought first, or nearly so, of John L. 
Blake. And those who obtained his 
services were never mistaken in their 
estimate of him. 

“It came to pass thus that Mr. Blake 
was really one of the most successful 
men at the Essex Bar. Not specially 
as an advocate; that was not his line, 
but in reaping the rewards of useful- 
ness, through his legal practice, and 
the positions for which his legal knowl- 
edge tended to fit him. He was a very 
modest man, a very sensitive man, but 
so kindly that these qualities were dis- 
covered and respected; though, per- 
haps, had he less of them he would 
have been more ambitious. Let the 
young lawyer study and copy the life 
and character I have endeavored to 
portray. Thus, though not elevated 
to high office, not renowned for bril- 
liant triumphs in the forum, will he 
gain and retain a far greater success, 
the happiness of knowing while he 
lived that he is useful in his day and 
generation, and of feeling as he nears 
his end that he will not be forgotten, 
that he will be remembered for this, 
-and that the verdict of Heaven if, like 





our brother, he was a confessed servant 
of his Saviour, as well as that of the 
community which he leaves, will be 
‘Well done, good and faithful.’ ” 

Messrs. Thomas N. McCarter, Ed- 
ward M. Colie, Edward Q. Keasbey 
and Richard Wayne Parker also spoke 
expressing their approval of the reso- 
lutions, and referring to the high char- 
acter of Mr. Blake as a lawyer, as a 
member of Congress and as a man, and 
speaking with affection of his kindness 
and friendship. 





STATE NOTES. 





Mr. Malcolm W. Niven, of Mont- 
clair, was married in London, October 
10, to Miss Evelyn Romero, daughter 
of Senor Romero, ambassador from 
Mexico to the Court of St. James. Mrs. 
Niven is said to be of striking appear- 
ance, magnificent carriage, charming in 
manner, a_ brilliant conversationalist, 
and in every way fitted to be mistress 
of “Afterglow,” Mr. Niven’s elegant 
residence on the mountain top in Mont- 
clair. About three years ago Mr. 
Niven went to London, and the great- 
er part of the time since then has been 
spent in that city. 

On October toth a formal rule was 
entered in the office of the’ Supreme 
court, Trenton, upon Mr. Carl Lentz, 
of Newark, to show cause why he 
should not be disbarred or suspended 
from the practice of law. Judge De- 
pue allowed the rule, and it formally 
cites several instances of ‘“unprofes- 
sional conduct” on the part of Lentz. 
Attorney General Grey is to prosecute 
the rule and the testimony is to be tak- 
en by Walter Knight, Supreme Court 
Commissioner . 





BOOK NOTICES. 





THE LAW OF PRIVATE COM- 
PANIES relating to business corpo- 
rations organized under the General 
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€orporations Laws of the State of 
Delaware with Notes, Annotations 
and Corporation Forms. By J. Ern- 
est Smith. Philadelphia: T. & J. 
W. Johnson & Co. _ 1899. __—~PPrice 
$1.50. 


Delaware is determined not to be 
outdone by other states in the mat- 
ter of inviting into it corporations to 
be organized therein, but for the most 
part to transact elsewhere. 
It has adopted a new law throughout, 
of wide scope and generous tendencies, 
and we presume the effect of it will 
soon be to swell the revenues of that 
state considerably. A hasty glance at 
this edition of the act would indi- 
cate that it is carefully prepared, and 
the notes sufficiently comprehensive to 
make it readily understood. It is a 
pamphlet of 250 pages, edited by a 
member of the Wilmington Bar, and 
with care and precision. This volume 
contains everything necessary to give 
full understanding of the new 
law. We notice that the editor even 
calls attention to the fact that in the 
important particular which has recent- 
ly come up for investigation by a com- 
mittee of Congress, Delaware has out- 
topped New Jersey, for he says of sec- 
tion 17: “This statute differs in an im- 
portant particular from the New Jersey 
statute in that neither the original or 
duplicate stock and transfer books must 
be kept in the principal office in Del- 
aware; the New Jersey act, on the 
contrary, requires the original books 
to be kept in New Jersey.” The 
pamphlet hundred and 
eight forms and a first-class index. 


business 
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THE PRINCIPLES OF THE LAW 
OF PUBLIC CORPORATIONS, 
by Charles B. Elliott, Ph. D., LL. 
D., Judge of the District court of 
Massachusetts. Chicago: Cal- 
laghan & Company. 


This book, the author says in his 
preface, is the result of an attempt to 





state the law of public corporations in 
a manner suited to the needs of stu- 
dents and he adds that the plan made 
it necessary to pass rapidly over ques- 
tions that are no longer controverted 
and to treat very briefly matters which 
more properly belong to other titles 
of the law. As a consequence he has 
given us a clear and orderly statement 
of the principles of the law relating to 
character and modes of action, the pow- 
ers and liabilities of municipal corpora- 
tions. The subject is discussed in 
detail and yet is presented as a whole 
without the confusion that comes from 
an attempt to consider it in all its rela- 
tions. For this reason the work will 
be acceptable to busy lawyers, as well 
as to students, and they will find there 
a sufficient discussion of the points that 
are unsettled as well as statements of 
those that are well established, and on 
all points abundant reference to the 
authorities. The author acknowledges 
of course his “unmeasured obligation” 
to Judge Dillon, whose exhaustive 
work has dealt with the subject in all 
its relations and details. 

There is an interesting account in the 
opening of the present work of the dif- 
ferences in the origin and functions of 
towns, townships and counties in vari- 
ous parts of this country. The differ- 
ent plans are classified as the New 
England system, the Southern system 
and the Compromise system. In the 
first the town or township is tne unit 
of government, and in tne second the 
county; and in the third, which is most 
widely prevalent, there is a distribution 
of administrative affairs between the 
county and the township. New Jer- 
sey falls within the last subdivision, but 
it approaches more nearly to the New 
England system than does Pennsylva- 
nia or New York, or the typical wes- 
tern state. The peculiarities of the 
New Jersey plan are interesting, and we 
would have been glad to have found a 
discussion of them in this interesting 
chapter. E. Q. K. 
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A TREATISE ON THE LAW OF 
BANKRUPTCY, by. John Lowell, 
LL. D., Judge -.of the District court 
of the United States for Massachu- 
setts, 1865 to 1878, and of the Circuit 
court of the United States for the 
First Circuit, 1879 to 1884, and James 
Arnold Lowell, of the Suffolk Bar. 
Boston: Little, Brown & Co. 1899. 


The first part of this work was pre- 
pared by Judge Lowell in his life time 
with the intention. of publishing it 
whenever Congress should enact a new 
bankrupt law. 

It deals of course with the old acts 
and the decisions thereon, but a thor- 
ough knowledge of these is essential 
to anyone who has to deal with ques- 
tions arising under the present act and 
the profession will be glad to have in 
this volume the conclusions of Judge 
Lowell on a subject in which he had 
such long experience on the bench. 
We are glad to find that the text 
is printed just as he wrote it, the refer- 
ence to new cases being made by his 
son in the notes. 

The second part is the work of James 
Arnold Lowell and consists of the act 
of 1898, with notes and comments re- 
ferring to cases. The appendix con- 
tains the text of all the bankrupt acts 
beginning with that of 1800, and also 
the general orders in bankruptcy, with 
There is a full index and 
a table of cases. So &. 


COMMENTARIES ON THE LAW 
OF PRIVATE CORPORATIONS, 
by Seymour D. Thompson, LL. D. 
In seven volumes. Volume VII. 
A Supplementary Volume Contain- 
ing Recent Decisions from 1895 to 
1899, and also a General Index of the 


the forms. 


Whole Work. San Francisco: 
Bancroft-Whitney Company, Law 
Publishers and Law _ Booksellers. 
1899. 


Many of the state Legislatures have 





- within the last 


few years materially 
changed the laws relating to the organ- 
ization, management, dissolution and 
winding-up of corporations. Under 
these circumstances the publication of 
Judge Thompson’s Commentaries on 
the Law of Corporations is very oppor- 
tune. We have the seventh and last 
volume of these Commentaries before 
us, and more than half of the book is 
taken up with the index. The text 
covers chapters twenty to twenty-six 
inclusive, and these are on the follow- 
ing subjects: Recent decisions on the 
nature and organization of private cor- 
porations; recent decisions on_ the 
franchise powers and _ liabilities of 
corporations; recent decisions on the 
contracts of corporations; recent de- 
cisions on the directors of corporations; 
recent decisions on the officers of cor- 
porations other than directors; recent 
decisions on stock and stockholders: 
the law of building and loan associa- 
tions. Law books as a rule are not 
distinguished by literary merit, but this 
work is an exception. These Com- 
mentaries will be an indispensable guide 
to all who may be concerned with the 
law of corporations. The abundance 
of interesting material which the legis- 
lation of our various states offers, and 
the skill and industry of our courts in 
disposing of questions resulting out of 
this legislation are fully displayed in the 
text and very numerous citations. The 
notes added in the form of citations 
are excellent, and may be safely relied 
on in practice. The index cannot fail 
to be useful to the legal practitioner. 
Judge Thompson expresses himself 
very plainly, and few who have not ac- 
tually prepared an index to a law book, 
or perhaps to any other book, can ap- 
preciate the great excellence of ar- 
rangement and clearness of expression 
found here. The index has been well 
planned and will be found to be ex- 
tremely useful. 








